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1 AGRICULTURE, TRADE & CONSUMER PROTECTION ATCP 1.01

Chapter ATCP 1
ADMINISTRATIVE ORDERS AND CONTESTED CASES

Subchapter| — Definitions ATCP 1.16 Record of oral proceedings; transcripts.

ATCP 1.01  Definitions. Subchapter V — Contested Case Pceedings

Subchapter Il — Orders ATCP 1.20 Hearing notice.
ATCP 1.03  Special orders. ATCP 1.21  Answers; required pleadings.
ATCP 1.04  Final orders in contested cases. ATCP 1.22  Prehearing conference.
ATCP 1.23  Discovery.
Subchapter Il — Initiating a Contested Case ATCP 1.24  Settlement.
ATCP 1.05 Complaint requesting special order ATCP 1.25 Hearing.
ATCP 1.06 Request for hearing on department action. ATCP 1.26  Briefs.
ATCP 1.07 Request for declaratory ruling. _ i - .
ATCP 1.08 Request for financial default proceeding. 2#2%‘?%? VIProrl))()eszzlc:jr;izﬁdn?]udlmal Review
Subchapter IV — General Povisions ATCP 1.31  Final decision.
ATCP 1.10  Administrative law judge authority and duties. ATCP 1.32  Award of costs and attorneys fees.
ATCP 1.1 Failure to appeaanswer or comply with examirisrorder ATCP 1.33  Judicial review; certifying record to court.
ATCP 1.12  Party may appear by representative. Subchapter VIl — Enfor cement-Discetion; Small Business
ATCP 1.13 Documents; filing, identification and service. ATCP 1.40  Purpose.
ATCP 1.14  Motions. ATCP 1.41  Definitions.
ATCP 1.15 Subpoenas. ATCP 1.42 Exercise of discretion.

Note: Chapter Ag 1 as it existed on May 31, 1992 was repealed and nég ch.  (b) The final decisionmakeif the filing pertainso a matter
1 was created fefctive June 1, 1992; Chapter Ag 1 was renumberedTé®PA under which is pending before the final decisionmaker

s.13.93 (2m) (b) 1., Stats., Regist8pril, 1993, No. 448. A ) ) ) - .
(c) The administrative law judge, if the filing pertains to a-mat

Subchapter| — Definitions terwhich is pending before the administrative law judge.
(d) Arecipientdesignated by the department to receive filed
ATCP 1.01 Definitions. In this chapter: documents.

(1) “Administrative law judge” means the secretary or ar Note: Documents intended for filing with the secretaryfice may be sent to the

examinerwhom the secretary appoints in writing, under s. 227.4%'0‘2232&?;‘955‘

(1), Stats., to preside over a contested case proceeding. Wisconsin Department of Agriculturerade and Consumer Protection
(2) “Claim filing order” means an order directing producers to g%ﬂé*g;igg'}lme Drive
file claims under subch. VI of ch. 126, Stats. Madison, Wl 53708-841
(3) “Claim” means a producer claim under subch. Vtlof  (13) “Final decisionmaker” mearthe secretanyor a person
126, Stats. whomthe secretary appoints, in writing, to issue a final decision
(4) “Claimant” means a producer claimant under subch. VI éf a contested case. “Final decisionmaker” may include an admin
ch. 126, Stats. istrativelaw judge whom the secretary appoints as filgalision

(5) “Class1 contested case,” “class 2 contestase” or “class maker.

3 contested case,” means a class 1, class 2 or class 3 proceedin@.4) “Financial default proceeding” means a proceeding-initi
respectivelyas defined in s. 227.01 (3), Stats. ated by the department under subch. VI of ch. 126, Stats., te deter
(6) “Complainant” means any of the following persons omine the amount of allowable producelaims against a fruit or

entitiesthatfile a complaint with the secretary under this chaptevegetablecontractora dairy plant operatoor a grain warehouse

(a) A division. keeperor grain dealer

(b) A person or agency authorized to file a complaint under s. (15) “Hearing” means a contested case hearing under ch. 227,
100.20(4) or 100.201 (9) (f), Stats. Stats. .except as otherwise provided in this chapter

(7) “Complaint” means a written complaint, filedth the see (16) “Intervenor” means an interested ofedted person who

retaryunder s. ACP 1.05, asking the department to issue a spediégs a request to be admitted, and who is admitted as a party in a
orderagainst a person or persons identified in the complaint. contestedcase.“Intervenor” does not include a complainant,

(8) “Contested case” has the meaning given ursle227.01 espondentpetitioner or claimant.

(3), Stats. (17) “License” has the meaning specified under s. 227.01 (5),
(9) “Department’means the state ofig¢onsin department of Stats.

agriculture trade and consumer protection. (18) “Order determining claimsineans an order allowing or
(10) “Division” means grincipal subunit of the departmentdisallowingproducer claims in a financial default proceeding.

whichis headed by a division administrattidivision” includes (19) “Party” means any of the followingersons or entities,

authorizeddivision staf. unlessthat person or entity is dismissed as a party:

(11) "Division administrator’means a division head whose (a) A division which appears or is named as a party
positionis authorized under s. 230.08 (2) (e) 2., Stats. “Division (b) A complainant.

administrator” includes an acting divisionadministrator ho h . lai
appointedby the secretaryor a person designatég a division (c) A respondent who has been served witbomplaint or

administratorto act on the administratsrbehalf in the adminis "oticefrom the department identifying him or her as a respondent.

trator’'s absence. (d) A petitioner
(12) “File” means deliver in writing to any of the following:  (e) A claimant.
(&) The ofice of the secretary (f) An intervenor
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ATCP 1.01 WISCONSINADMINISTRATIVE CODE 2

(20) “Person”includes a natural person, corporation, paftner 8. An order prohibiting the use &pecified equipment or
ship, association, trustlivision of the department, or other gov facilities, including any order issued under s. 95.72 (6) (c), 97.42

ernment or business entity (9) or 98.05, Stats.

(21) “Petitioner” means a person who files a request for a 9. A subpoena or formal investigative demand, except@s
hearingor declaratory ruling under this chapter vided under par(b) 4. or 5.

(22) “Proceeding’means a contested case proceelefgre 10. A corrective action order under s. 94.73 (2), Stats.

the department under ch. 227, Stats. 11. Animal health import requirements that the state veter
(23) “Representative’means an attorney or oth@erson inarianimposes on an import pernfiblder under s. ECP 10.07
authorizedby a party to represent that party in a contested cagg) (b), unless the department has adopted those import require

(24) “Respondent” means either of the following: mentsby rule.
(&) A person against whom a complaint is filed. 12. A temporary animal hold order issued under ECR
(b) A person, other than a complainant, petitionkimantor ~ 10.90.

intervenorwho is named as a party to a proceeding. (b) The term “special ordgras defined in s. BCP 1.01 (26),
(25) “Secretary’means the secretary of the department=Segoesnot include any of the following:

retary” includes both of the following: 1. Arule.
(@) The deputy secretary of the department. 2. A warning notice.

(b) A department dicial whom the secretary has specifically 3. A divisions denial of an initial license application.

authoriz:edo act on th? secretagybehalf. 4. A divisions nonrenewal of a licengkthe license holder
(26) “Special order” means an enforceable or purportedigils to file a required renewal application or pay a required fee.

enforceable administrative order that the department issues 5. A subpoena or discovery demasstied in a contested case

againsta named or identified person under chs. 88 to 100, Stajs, ; ; :
or ch. 126, Stats.,or other laws administered by the departmebigceemng)y a party or the party'representative.

“Specialorder” includes special orders identifiedder s. ACP 6. An order issued by an administrative lawige or final
1.03(1) (a). “Special ordertioes not include any of the actiondecisionmakein a contested case, other than an order identified
listed under s. ACP 1.03 (1) (b). under par(a).

(27) “Subpoena’meansa command to give testimony or pro ~ (2) WHO MAY ISSUEA SPECIALORDER. (&) Except as provided
vide evidence. underpat (b) or by department rule, no person other than the sec

(28) “Summaryspecial order” means a special order whicfetaryor final decisionmaker may issue a special order on behalf

the department issues without prior notice to the order recipieﬁ{the department. )
or without a prior opportunit§or the order recipient to appear or  (b) Paragraph (a) does not apply to any of the following:

contestthe order 1. A special orderissued by a division, which imposes cendi
(29) “Trade and consumer protection division” means th&onson an initial license when that initial license is first issued.
tradeand consumer protection division of the department. 2. Special orders identified under sub. (1)3afo 9., 1. and

History: Cr. RegisterMay, 1992, No. 437, &f6-1-92; renum. (1) to (10)to be 12,
%&8 (N%) ggg Zdetn'flfnl'_%)g.t%%eézlzg?i;m(‘zg;n Rétlzs)tg)ﬁ?[?rﬁ (2%%)3 ﬁ%g'géﬂgﬁ’ef Note: Specialorders under sub. (1) (a) 5. to &, &nd 12. are normally issued by
5-1-03:corrections in (2), (3), (4) and (14) made under s. 13.93 (2m) b. 7., Statle responsible divisions. Subpoenas and investigative demadeissub. (1) (a) 9.

RegisterApril 2003 No. 568 are normally issuedby department attorneys or other authorizditiafs of the
A department.
Subchapter |l — Orders (3) SUMMARY SPECIAL ORDER; RIGHT TO HEARING. (&) If the

departmenissuesa summary special order against any person,
thatperson may requeathearing on the summary special order
Therequesimay be made to the secretaryibthe summary spe
cial order is issued by a division, the request may be mathe to

ATCP 1.03 Special orders. (1) ORDERSINCLUDED. (@)
A“specialorder” as defined in s.PCP 1.01 (26), includes all of

thefollowing: . ki . . . division that issued the summary special orderequest may be
a IictlnsAen order suspendinggvoking or imposing conditions on maqeorally, but the department magquire the requester to con

o o o ) firm the request inwriting. A written request, if required, shall

2. An administrative injunction, including any ordesued complywith s. AFCP 1.06 (2)A request for hearing does not stay
unders. 88.1 (7), 94.645 (4), 94.71 (3) (c), 97.12 (3) (H)0.19 or modify a summary special order
(3),100.20 (3), 100.201 (9) (b), 100.21 (4), 100.22 (4) (), 100.30 1)y A person who requests a hearing on a summary special

(5) (@) or 126.85, Stats. o orderunder par(a) is entitled to a class@ntested case hearing.
3. An order banning or restricting the sale of a hazardous c@®endingcompletion of the clasg contested case hearing, the

sumerproduct or household substance, including order issued requesteis also entitled to a prompt informal hearing.

unders. 100.37 (2Je), 100.41 (5), 100.42 (3) or 100.43 (4) (b). ¢y The informal hearing under p4b) shall be held as soon

Stats. " . . . asreasonably possible, but not more than 10 détgs the depart

4. An order determining claims in a financial defauittceed  pentfirst receives an oralr written hearing request under.{a).

Ing. Theinformal hearing may be held in person or by telephone. The
5. Atemporary holding order or stop sale or@tluding any requestermay waive the informal hearing, or may agree to an

orderissued under s. 94.10 (2) (b), 94.46, 94.64,(94.65 (10), extensionof time for the informal hearing.

94.71(2), 94.72 (13), 95.7@4) (d), 97.12 (2), 97.42 (9) (b) 1. or () The informal hearing under pgb) shall be conducted by

100.37(5), Stats. ] o aperson who was not involved in the investigation of the case,
6. An order for the quarantine, control, destructiodisposal in the decision to issue the summary special offiee person

of plants, plant pests or animals, including any order issued unggnductingthe informal hearing need not be the administrative

S.94.01, 94.02, 94.10 (2) (b), 94.76 (1), 95.20, 95.23 or 95.33w judge who presides over the classahtested case hearing.

Stats. The person conducting the informal hearing may stay or modify
7. An order condemning unwholesomeadulterated animal the summary special order,af the summary special order was

carcasses, meat or food, including any order issued under s. 9%3@edby the secretaryecommend a stay anodification to the

(4) (d), 97.12 (2) or 97.42 (9) (b) 2., Stats. secretaryor final decisionmaker
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3 AGRICULTURE, TRADE & CONSUMER PROTECTION ATCP 1.06

(4) SPECIAL ORDER AGAINST OUT-OF-STATE PERSON. Unless of thenotice, together with a copy of the complaint, to the-com
limited by statute, the departmejurisdiction to issue a specialplainantand to each respondent identified in the complaint.
orderagainst an out-of-state person is commensurate with the(5) REQUESTFORSUMMARY SPECIALORDER. (a) In addition to
Ju:i?olri/t-logr(gegi ;grl’:/lr;yulng(é‘;r,\i 3271-2215_23%(1) (@ 10, Register O in lieu of other reliefa complainant may ask the secretary or
August, 1994, No. 464, 6/9-1-94: am. (1) (a) 2., Registdune 1995, No. 474 4ef 1Inal decisionmaker to issue a summary special order which is
7-1-95am. (1) (b) 6. and (3) (d), Registdune, 1999, No. 522,fe7-1-99; cr(1) ~ authorizedby law A complainant may request a summary special
(@) 1. and 12.am. (2) (b) 2., RegisteNovember 2000, No. 539, €f12-1-00;  grderas part of a complaint under sub. (1) or (2), or may file the

correctionin (1) (a) 2. made under s. 13.93 (2m) (b) 7., Stats; CRI&ain. (1) (a) X . . L
2. Register April 2003 No. 568, feb—1-03; correction in (1) (a) 12. made under sfequestin the form of a motion at any time after a complaint is

13.93(2m) (b) 7., Stats., Register October 2004 No. 586; CR 06-009: am. (1) (a) filed.
and12. Register September 2006 No. 608, k-1-06. . .
(b) A request for a summary special order shall include all of

ATCP 1.04 Final orders in contested cases.  The final thefollowing:
decisionmakeshall, on behalf of the departmeisgue every final 1. A statement of the departmenguthority to issue the stm
decisionand final order ira contested case, as provided under gary special order
ATCP 1.31. An order dismissing any parproceeding or cause 2. A statement indicating why the summary special order is
of action is a final order under this section. necessary and justified.

History: Cr. RegisterMay, 1992, No. 437, &f6-1-92. 3. An afidavit setting forth the facts which justify the sum

mary special order
4. A copy of the proposed summary special order

ATCP 1.05 Complaint requesting special order . (6) AMENDING ORWITHDRAWING A COMPLAINT. A complainant
(1) DivisioN compLAINTS. To obtain a special order from the secmay, with leave from the examineamend or withdraw aom-
retaryor final decisionmakeother than in a financial default pro Plaintatany point in a contested case proceeding. The examiner
ceeding,a division shall file a written complaint with the secremay withhold leave if the amendment or withdrawal would
tary. The complaint shall be signed by the division administrateinduly delayor disrupt the proceeding, or would work a signifi
andshall comply with sub. (3). cant injustice against any party

(2) OTHERCOMPLAINTS. (a) To obtain a special order under s. History: Cr. RegisterMay, 1992, No. 437, éf6-1-92.
100.20(4) or 100.201 (9)b), Stats., a complainant authorized ]
unders. 100.20 (4) or 100.201 (9) (f), Stats., shall file a written ATCP 1.06 Request for hearing on  department
complaintwith the secretaryThe complaint shall be signed by theaction. (1) WHo MAY REQUEST. A person adverselyfaicted by

Subchapter Il — Initiating a Contested Case

complainantand shall comply with sub. (3). adepartment action may request a hearing on that action. Except
Note: A complaint may be filed with the secretary at the following address: asprovided under s. PCP 1.03 (3) (a), a request for hearing shall
Secretary be filed with the secretary and shall comply with sub. ).
Wisconsin Department of Agriculturerade and Consumer Protection requesfor hearing on a department action doesstey or modify
2811 Agriculture Drive th .
PO. Box 891 ataction.
Madison, WI 53708-891 Note: See s. 227.42, Stats., aniG®P 1.03 (4)A request for hearing may be filed

(b) Before filing a complaint witlthe secretary under s. 100.2¢ith the Secretary at the following address:
(4), Stats., the department of justice shall provide a copy of theecretary

; i ici Wisconsin Department of Agriculturerdde and Consumer Protection
complaintto the trade and consumer protection division. 2811 Agriculture Drive

(3) CoMPLAINT FORM AND CONTENTS. A complaint shall be  PO. Box 891
captionedas provided under sTEP 1.13 (2), and shall include Madison, Wi 53708-841
all of the following: (2) REQUESTFORMAND CONTENTS. Except for an oral request
(a) The identity of the complainant. under s. ACP 1.03 (3a),a hearing request under sub. (1) shall
&)e in writing, but need not be in any particular form. The request
. ) . Shallidentify the action on which a hearing is sought, the grounds
h © Thle .|de.nt|ft}|agd address of each respondent against Whqg} the hearing request, and the relief sought. The secraeyy
the complaint is filed. _ require the requester to file additional clarifying information
(d) An identification of the statutes, rules or orders, if,anpeforedeciding whether to grant or deny the hearing request.
which each re_spondent allegedly V'Olate(_j' ) . (3) NOTICEGRANTING ORDENYING REQUEST. (&) Except as pfo
_ () A concise statement of facts constituting the allegeld-  yided under s. ACP 1.03 (4), the secretary shall grant or deny
tions, or forming the basis for the complaint. hearingrequest under sub. (1) withR0D days after a complete
(f) A concise statement describing the order requested of #eguesis filed, unless the requester agrees to an extension of time.
secretarnyor final decisionmakerand the departmestauthority (b) If the secretary grants a hearing request under suthgl),

to issue that order ) ) . secretaryshall initiate a contested case proceeding by issuing a
(9) If the complainanseeks a summary special ordee addi  hearingnotice under s. FCP 1.20.

(b) The statutory authority under which the complaint is file

tional mate”al_ reqwred Under sub. (5) (b) ) i Example:Acme Foods, Inc. requests a hearing on the denial of a retail food estab
~ Example: If a division seeks a special order suspending a retail food establishniightnentlicense for which Acme has applied. A hearing nogi@nting the request
license the divisions complaint may be captioned as follows: may be captioned as follows:
STATE OF WISCONSIN DERRTMENT OF AGRICULTURE, STATE OF WISCONSIN DERRTMENT OF AGRICULTURE,
TRADE AND CONSUMER PROTECTION TRADE AND CONSUMER PROTECTION
In the Matter of the Retail Food Establishmgnt In the Matter of the Retail Food Establishmgnt
License Application of Acme Foods, Docket No. License Application of Acme Foods, Inc., | Docket No.
Respondent COMPLAINT Petitioner HEARING NOTICE
(4) PROCEEDINGSINITIATED IN RESPONSETO COMPLAINT. In (c) It the secretary denies a hearing requastrsub. (1), the

responseo a complaint under sub. (1) or (2), the secretary shatcretaryshall issue a written denial notice to the peradi
initiate a contested case proceeding by issuing a hearing notieguestedhe hearing. The denial notice shall comply witib
unders. ATCP 1.20. The department shail or deliver a copy provisionsof s. AACP 1.31. The denial is subject to judicial
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ATCP 1.06 WISCONSINADMINISTRATIVE CODE 4

review, to the extent provided under ss. 227.42 (2) and 227.5®pceeding.the secretary shall issue a hearing notice under s.
Stats. ATCP 1.20.
History: Cr. RegisterMay, 1992, No. 437, &f6-1-92; am. (1), correction in (2) (b) The notice under pafa) shall include a copy of the pro
madeunder s. 13.93 (2m) (b) 7., Stats., Regjskabruary 1996, No. 482, & <o ddecision under sub. (3). The notice shall invifeciéd par
tiesto present their objections, if grat the contested case hear
ATCP 1.07 Request for declaratory ruling. (1) FiLne  ing. The notice may requirefatted parties tile their objections
A PETITION. An interested person may petition the secretary foriawriting before the hearing, by a specified date.
declaratory ruling under s. 227.41, Stats., to determine the appli (c) The notice under paia) shall be issued to all of the follow
cability to that person of any statute or rule enforced by the depamng parties:
ment.The petition shall comply with s. 227.41 (Jats., and shall 1. Therespondent who is alleged to have defaulted o pay
befiled with the secretary mentobligations to producers.

Note: A petition for declaratory ruling may be filed with the Secretary at the fol f
lowing address: 2. Anytrustee or surety who may be obligated as a result of

Secretary the default.

Wisconsin Department of Agriculturerdde and Consumer Protection 3. Each producer claimantho has filed a timely claim with
2811 Agriculture Drive

20, Box 891 the department. . . o o
Madison, WI 53708-841 (d) If any party files a timely objection to the divisierpro

(2) ResponsETo PETITION. Within 20 days after a petition is poseddecision under sub. (3), tleaminer shall hear that objec
filed under sub. (1), the secretary shall issue a written notice grdiun in the contested case hearing under (@r
ing or denying the petition. If the petitiongsanted, the secretary  (e) If, upon hearing under paa), there is no objection to the
shall initiate acontested case proceeding under s. 227.41 (#jjvision’s proposed decision and order under sub. (3), the depart
Stats. by issuing a hearing notice under SO 1.20. If the peti mentmay adopt that proposed decision and order as the depart
tion is denied, the denial notice shall specify the reasons for tient'sfinal decision and order in the proceeding, without further

denial. noticeto the parties.
Example: A notice denying a petition for declaratory ruling may be captioned asHistory: Cr. RegisterMay, 1992, No. 437, &/6—-1-92; corrections in (1) (b) and
follows: (2) made under s. 13.93 (2m) b. 7., Stats., Register April 2003 No. 568.
STATE OF WISCONSIN DERRTMENT OF AGRICULTURE, Subchapter IV — General Provisions
TRADE AND CONSUMER PROTECTION
In the Matter of John Doe, Docket No. ATCP 1.10 Administrative law judge’ s authority and
NOTICE DENYING PETITION duties. (1) AuTHoRITY. An administrative law judge magn
Petitioner FOR DECLARATORY RULING behalfof the department, preside over a contested case proceeding
History: Cr. RegisterMay, 1992, No. 437, &f6-1-92. andissue orders regulating the conduct of pneceeding. In a
contestectase proceeding, unless otherwise provigethe sec
ATCP 1.08 Request for financial default proceed - retary,the administrative law judge may do all of the following:

ing. (1) DivisioN FILING. To initiate a financial default proceed (a) Require the parties to submit supplemenpepdingsn
ing under subchVI of ch. 126, Stats., the trade and consumejrderto clarify positions or issues.
protectiondivision shall file all ofthe following with the secre (b) Consolidateproceedings and order the joinder of parties,
tary: . ) . . asappropriate.
(2) A written requestsigned by the division administrafor () admit intervenors as parties to a proceeding.
askingthat a financial default proceeding be initiated. (d) Make procedural rulings and issue scheduling orders
(b) Copiesof one or more producer claims alleging a financial (€) Adjourn or postpone proceedings '

default,or other evidence of default under subcho¥th. 126, . . .
Stats, (f) Grant continuances or extensions of time.

(g) Administer oaths andfamations.
(2) CLAIM FILING ORDER. Upon receiving documents from the (h) Issue subpoenas to compel the attendance of witresses

tradeand consumer protection division under sub. (1), the sect€ Production of evidence. _ .
tary may initiate a financial default proceeding by issuing a claim (i) Make evidentiary rulings and receive relevant evidence.

(c) A proposed claim filing order

filing order. If the secretary issueschim filing order the depart ()) Regulate discovery proceedingad issue orders to compel
mentshall publish the clairfiling order as required by subch. VI or limit discovery
of ch. 126, Stats. (k) Hold prehearing conferences.

astQ)}ﬁ\)r’rvbglle:A claim filing order in a dairy plant default proceeding may be captioned (L) Preside over hearings and regulatectherse of hearings.
(m) Require or permit the parties to file written briefs ana-
STATE OF WISCONSIN DERRTMENT OF AGRICULTURE, ments.
—_ fThRAchE_ ANDf(;OESUMEfR PF;OTECL'ON (n) Supervise the creation of the contested case record.
Mn”tkesmstttsercr;eeDas'T:Co roducers for Cﬁ;lf/ltFloL'lN  ORDER (0) If necessaryorder that a written transcript of oral proceed
ReSpO: dent ings be prepared, and supervise preparation of the transcript.
(p) Issue proposed decisions.

(3) AUDITING CLAIMS; PROPOSEIDECISION. The trade and cen Advise the finaldecisi K final decisi d
sumerprotection division shall audilaims filed in response to QFd(gr)S vise the finaldecisionmaker on final decisions an

the claim filing order Based on its audit, the trade and consum . . . .
protectiondivision shall file withthe secretary a proposed deci () Impose or recommend sanctions for disobedient parties
siondetermining claims. The proposed decision shall include prénders. ATCP 1.1.
posedfindings of fact, proposed conclusions of land a pre (s) Issue final decisions and orders if appointed as finat deci
posedorder determining claims. sionmakerby the secretary

(4) NoTicE AND HEARING. () After the trade and consumer (t) Certify the contested case record to a circuit court, if reces
protectiondivision files its proposed decision with the secretargaryfor a judicial review proceeding.
undersub. (3), the department shall hold a class 2 contested cas€2) LimiTs oN AUTHORITY. The administrative law judge may
hearingon the proposed decisiono Thitiate the contested casenot exercise any authority which is reservedhe secretary or
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5 AGRICULTURE, TRADE & CONSUMER PROTECTION ATCP 1.14

final decisionmaker undethis chapter unless the secretary written authorization for theecord stating that the representative
appointsthe administrative law judge as final decisionmaker hasfull authority to act on the part/behalf in the contested case.
delegateshe secretarg’authority to the administrative law judge  (2) ActionssinDING. Actions and omissions by an authorized
in writing. representative are binding on the authorizing pagyf the autho
(3) ImPARTIALITY. (&) An administrative law judge shall with rizing party had taken or omitted those actions directly
drawfrom a contested case if the administratawe judge deter (3) SERVICEOFDOCUMENTS. If a party appears by a representa

minesthat there is a conflict of interest or oth@rcumstance tjve, a document is deemedte served on that party if it is served
which prevents the administratitew judge from acting impar on the partys representative.

tially, or which creates an undue appearance of bias. History: Cr. RegisterMay, 1992, No. 437, &f6-1-92.

(b) No person who participates in the investigatiomavo - ) o
cacyof a case, or in the decision to initiate an enforcement actionATCP 1.13 Documents; filing, identification and
in that case, may act as administrative law judge in the case. service. (1) DockeTFiLE. The department shall create a docket

(c) An administrative law judge is not disqualifisslely file for every contested case. Ttecket file shall be captioned
becauseof the administrative law judgeemployment with the With the docket number artile of the case, “In the matter of
departmentor solely because the administratiesv judge has - The docket file shall include the record of the caise
presidedover cases involvinthe same parties, facts or issues iﬁ_ny other material filed in connection with the case, subject to the
the past. irectionof the administrative law judger final decisionmaker

(4) EX PARTECOMMUNICATIONS. If an administrative lajudge ~ (2) DOCUMENTS cApTIONED.  Pleadings, noticesmotions,
receivesan ex parte communication which violates s. 227.50 (Biefs, stipulations, decisions, orders and other documents filed in
Stats.,the administrative law judge shall deal with the ex par contested case shall, to the extent practicable, be captioned with
communicatioras provided under s. 227.50 (2), Stats. all of the following:

History: Cr. RegisterMay, 1992, No. 437, &f6-1-92; am. (1) (intro.) and (2) (@) The name of the department.
to (4), RegisterJune, 1999, No. 522,fe¥-1-99. (b) The title of the contested case.

ATCP 1.11 Failure to appear , answer or comply with (c) The docket file number assigned to the contested case.
examiner’s order. (1) SANCTIONSAGAINST DISOBEDIENTPARTY. (d) The name of the document.
If a party without reasonable excuse, fails to file an answer  (3) Fiing pEabLINES. If a party is required to file a document
pleading as required by sTEP 1.21, fails to make a requiredon or before a specified date, the party complies with the filing
appearancé a proceeding, fails to disclose witnesses or evidengeadlineif the party mails the document on or beforedbadline
unders. ATCP 1.23 (3), fails to comply with a subpoena or ordgfate.
issuedby the administrative law judge, or fails to comply wifia (4) DOCUMENTSFILED BY PARTIES; SERVICEON OTHER PARTIES.
provisionsof this chapterthe administrative law judge m&gke 4y"Excent as provided under pé), whenever a party files a doc
any of the following actionsvhich the administrative law judge mentin a contested case, thrty shall mail or deliver a copy
considergust in relation to the disobedient pastyailure: of the document to every other party in the case.

(@) Accept an opposing pargyallegations as true, and issue () gy filing a document in a contested case, the filing party

decisionand order in the case based on those allegations.  cerifiesthat he or she has mailed or delivered a copy of the filed
(b) By order disqualify the disobedient party from further-pardocumentto every other party as required by.ga). No other

ticipationin the proceedings. _ _ _ ~ affidavit of mailing or service is required.
(c) By order stay further proceedings until the disobedient (c) If any party claims not to have received a copy of any-docu
party cures the failure. mentfiled under par(a), an dfdavit of mailing constitutes pre

(d) By order prohibit the disobedient partsom aguing des  sumptiveproof of service.
ignatedissues or introducing designated matters in evidence.  (d) Paragraphs (a) to (c) do not apply to a complaint, request
(e) By ordery dismiss the proceeding, or any part of the prdor hearing, or other documefited under subch. Ill to initiate a
ceeding,if the proceeding was initiated at the request ofdise contested case.
obedient party Note: When the department initiates a contested case in responsertpiaint,
Note: A persorwho, in willful violation of a department subpoena or oréils ~ requesfor hearing, or other document filed under subch. Ill, the department provides
to appear as a witness or fails to produce evidence in a contastefroceeding, may noticeto the other parties in conjunction with the departrsérgtaring notice under

becoerced as provided in ss. 93.14 (3) and 885.12, Stats., or may be subject to cfirfiif CP 1.20. Accordinglythe party filing the complaint or request for hearing need
nal penalties as provided under s. 93.21 (4), Stats. not serve a copy on the other parties at the time of filing.

(2) NOTICE; OPPORTUNITYTO CONTEST. (a) Before issuing an  (5) DOCUMENTSISSUEDBY SECRETARY,FINAL DECISIONMAKER
orderunder sub. (1), the administrative lawige shall mail a copy OR ADMINISTRATIVE LAW JUDGE. Whenever the secretarfinal
of the proposed order to the disobedient pantyl shall give the decisionmakeror administrative law judge issues a hearing
disobedienparty not less than 10 days to show causgthe pre  notice,ordey subpoena or other process in a contested case, a copy
posedorder should not be issued. This paragraph does not appiyihat document shall be mailed or delivered to geoly in the
to proposed orders issued under. iay. case.Service by mail may be proved by a signed return receipt.
(b) If the administrative law judge is not the final decisionPrO_OfOf malllng does not constitute presumptive proof of service.
maker,and if an order under sub. (1) would constitute a final ordgyistory: Cr. Registeriay 1992,No. 437, et 6-1-92:am. (1) and (), Register
in the contested case, the administrative law judge shall issue'the”™ ™ ' '
orderas a proposed order undeASCP 1.30. The final decision  ATCP 1.14 Motions. (1) GENERAL. Except as provided
maker shall issue any final order under’BCR 1.31 after the final ndersubch. 11, a person requesting an order from the administra
decisionmakeconsiders objections to the proposed order undgye law judge or final decisionmaker shall make teauest in the
s. ATCP 1.30 (2). An order dismissing any pamyoceeding or form of amotion. A motion shall clearly describe the order sought,
causeof action is a final order under this paragraph. andthe grounds for granting that ordérperson may move the
@ ans ) gg;ﬁgﬁﬁry%éggﬁb.N5°2'2‘ff3977*_‘31ff§&‘92? am. (1) (intro) and (2) administrativelaw judge or final decisionmaker for asybstan
tive or procedural order authorized layy, including either of the
ATCP 1.12 Party may appear by representative. following:
(1) GenerAL. In any contested case, a party may be representeda) An order dismissing a party or case for lack of personal or
by anattorney or other authorized representative. If a margg  subjectmatter jurisdiction. A motion to dismiss for lack of juris
resentativels not an attorneythe represented party shall fée diction may be made at any point in the proceedig should be
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ATCP 1.14 WISCONSINADMINISTRATIVE CODE 6

madeas soon as the basis for the motion becomes apparent to th@l) TrRanscriPTFEES. If the department provides a written
moving party transcriptto a requester under sub. (3), the department shall

(b) An order dismissing a case, prtorhearing, for failure to chargea fee as follows:
statea claim on which relief can be granted. (a) Except as provided under pgb) or(c), the department
(2) Form oF MoTION. Every motion, except the following, Shallchage the requester a transcription fee of $1.75 per page and
shallbe submitted in writing: a copying fee of $.25 per page. lb@more persons request a writ
ntranscript, the department shall d@each requester a cepy
fee of $.25 per page, but may divide the transcription fee equi
y among the requesters.
. . . . - (b) If the departmenprepares a written transcript for its own
i (tl)) AN gral motion ftorr?n eﬁer}smnlof “[!"e' if the administray, \roses; or at the request of any party for purposes of a judicial
Ive law judge agrees to hear that oral motion. _ review proceedingunder s. 227.53, Stats., the department shall
(3) WRITTEN MOTIONS. A person filing a written motion shall assumehe costs of transcription. Arperson may obtain a copy
complywith s. ACP 1.13 (2) and (4). If the moving persofecd  of the transcript for a copying fee of $.25 per page.
any affidavit, brief or othedocument in support of a motion, the .y The department may provide a written transcript free of
moving person shall include a copy of that document with thg,argeto a requesting party if the requesting party demonstrates,
motion. to the departmers’satisfaction, that the requesting party is impe
(4) MOTION HEARING; NOTICE. (@) Except as provided undercuniousand has a legal need for the transcript.
par.(b) or (c), the administrative law judgefinal decisionmaker (5) |\rormATION PROTECTEDFROM DISCLOSURE. This section
shallgive all parties an opportunity togare a motion beforthe = goesnot require the departmetat disclose information in viola
administrativelaw judge or final decisionmaker rules on thgjon of an order under s. P 1.25 (2) (b).
motion. The administrative law judge shall notify every party of pistory: cr. RegisterMay, 1992, No. 437, &f6-1-92; am. (1), Registefune,

(&) A motion made orally at a prehearing conference or hez%ﬁ
ing, unless the administrative law judge requires that the moti9 |
be submitted in writing.

any scheduled motion hearing. 1999, No. 522, éf7-1-99.
(b) Paragraph (a) does not prohibit a final decisionmaker from .
issuinga summary special order which is authorized by law SubchapterV — Contested Case Riceedings
(c) An administrative law judge dimal decisionmaker may . ) o
onan ex parte basis, rule on a motion for extension of time. ~ ATCP 1.20 Hearing notice. To initiate a contestedase
History: Cr. RegisterMay, 1992, No. 437, &/6-1-92; am. (1) (intro.), (), Proceedingthe secretary shall issaehearing notice to each of the
(b), (4) (a) and (c), Registelune, 1999, No. 522 fe?-1-99. parties.The hearing notice shall be signed and dated by the secre

tary, and shall be captioned as provided inECR 1.13 (2). The
ATCP 1.15 Subpoenas. (1) GENeraL. The finaldeci hearingnotice shall include all of the following:
sionmaker,administrative law judge, or a pasyattorneyof (1) NATURE OF THE PROCEEDING. A statement of the general
recordmay issue a subpoena ircantested case to compel thenature of the proceeding, including whether pineceeding is a
attendancef any witness or the production of relevant evidencelassi, class 2, or class 3 proceeding under s. 227.01 (3), Stats.

(2) REQUESTFORSUBPOENA. A party may request the adminis  (2) LEGAL AUTHORITY. A statement of the departmesiggal
trative law judge or final decisionmaker to issue a subpoena aunthorityto conduct the contested case proceeding.

behalfof that party The requesting party shall submit the-pro (3) ApminisTRATIVE LAW JUDGE. The name of the administra
posedsubpoena for signature by the administrative law judge gfe Jaw judge who is appointed to preside over the contested case,
final decisionmakerThe administrative law judge or final deci ynjessthe secretary intends to preside in person.

sionmakershall notsign a subpoena in blank. The requesting 4 £y pecisionmacer. The name and position of the final
partyis responsible for serving the subpoena, fangaying any e cisiopnmakemho is appointed to issue a firdécision in the

service witness or travel fees. o _caseunless the secretary intends to issue the final decision.
Note: A person may request form subpoenas from the administrative law judge

which may be used in preparing subpoenas under this sectiopeton fails to com (5) HEARING. Except as provided under sub. (6), the date, time
ggs\/\gtzh éat thPartmem Eubpot?ﬂhﬁ persor}tmay bg comg%”gg ?43) pg;wtded under gnd location at which a hearing will be held in the proceeding.

.12,Stats., or may be subject to penalties under s. 93. , Stats. ; : :
History: Cr. RegisterMay, 1992, No. 437, &€f6-1-92; am. Registedune, 1999, Extce%u?l gmegtelnglor ?}6 ?jgreen;tenttr?f ﬁ” p‘.”‘”'eslt.the.h?a””%
No.522, ef, 7-1-99. ateshall be not lesthan 10 days after the hearing notice is issued.
If any party is required to file an answer or other pleading under

ATCP 1.16 Record of oral proceedings; transcripts. s. ATCP 1.21, the hearing date shall potcede the last date for

(1) RECORDOF ORAL PROCEEDINGS. The department shall make filing the answer or other pleading. _
a stenographic or electronically recorded recairdral proceed ~ (6) PREHEARING CONFERENCE. Instead ofscheduling a hear
ings in a contested case. Proceedings shall be electronicaflg, the hearing notice may schedule a prehearing conference

recordedunless the administratiiaw judge determines that aunders. ArCP 1.14. The hearing notice may specify that the pre
stenographicecord is necessary hearingconference is to be conducted by telephone, or it may

(2) ELECTRONICRECORDING;COPIES. If the department makes authorizethe parties to requesttalephone prehearing confer
' y e.

anelectronic recording of oral proceedings in a contested case, , ) ) .

. - ote: If the hearing notice schedules a prehearing conference, rather than a hear
departmenshall furnish a copy of the recording, at cost, to anyg the administrative law judge will schedule the hearing after consulting the par
personwho requesta copy The fee for an audio cassette reeordies.
ing is $5.00 per cassette or any part of a cassette. (7) MATTERS ASSERTED. A short and plain statement of the

(3) WRITTEN TRANSCRIPT. Upon request by any person, thenattersasserted. This statement may incorporate, by reference,
departmenshall provide the requester with a written transcript éhe complaint or pleading filed by the initiating party under-sub
oral proceedings in a contested case. The written transcript nefy@ptenll. If the contested case is initiated in response to a com
be made from an electronic recording of the oral proceedings. Tiplgint under s. ACP 1.05, a copy of the complaint shall be
departmenshall chage a fee for the written transcript as providedncludedwith the hearing notice.
undersub. (4). If the department provides a written transofipt ~ (8) REQUIREDANSWERORPLEADING. A notice to diected par
acontested case proceeding to any requektedepartment shall tiesthat they are required to file an answer or responsive pleading,
inform every party to that case that the written transcript is-avaiil such is the case. If a proceeding is initiated in response to-a com
able. plaintunder s. ACP 1.05, the notice shall inform each respondent
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7 AGRICULTURE, TRADE & CONSUMER PROTECTION ATCP 1.24
named in the complaint that he or she must file an ansvibe ATCP 1.23 Discovery. (1) CLASS2CONTESTEDCASES. In
complaintunder s. ACP 1.21 (1). aclass 2 contestarhse, every party is entitled to discovery as pro

(9) CONSEQUENCESDF FAILING TO APPEARORFILE ANSWER. A Videdin s. 227.45 (7) and ch. 804, Stats.

statementhat, if a party fails to appear or file an answer or plead (2) OTHERCONTESTEDCASES. In a class 1 or class 3 contested
ing as required, the department may issue a decision and omese the administrative law judge may by order authorize discov
againstthat party without further notice or hearing. ery by any party under s. 227.45 (7) and ch. 804, Stats. Except as

History: Cr. RegisterMay, 1992, No. 437, £f6-1-92; am. (3), Registeune, provided in $s227.45 (7) (a) to (d), Stats., the decision to grant or
1999, No. 522, éf7-1-99. denya discovery request i class 1 or class 3 contested case is
subjectto the administrative law judgetiscretion. The adminis
trative law judge may issue a discovery order in response to
otion by any partyand may impossuch limits on discovery as
e administrative law judge considers appropriate.

(3) EXCHANGE OF EVIDENCE AND WITNESSLISTS. (&) Excepts
ngvidedunder par(b), and unless the administrative law judge
irectsotherwise, every party in a contested case ginallide

eryother party with all of the following at least 7 days prior to

ATCP 1.21 Answers; required pleadings.

(1) Answer. (a) If a respondent is named in a complaint und
s.ATCP 1.05, and iserved with a copy of the complaint and the,
hearingnotice issued undet AACP 1.20, the respondent shall file
a written answer to the complaint. The respondent shaltHée
answerwithin 20 days after the complaint and hearing notice a
servedon the respondent. Upon request dyespondent, the
administrativelaw judge may grant the respondent an extensi Yo
of time to file an answer earing:

(b) An answeunderpar (a) shall be in writing, and shall be, . 1- The name and address of every person whom the party
captionedas provided in s. FCP 1.13(2). The answer shall be intendsto call as awitness in the proceeding. Proposed expert wit
signedby the respondent or the respondentpresentative, and "éSseshall be identified as such. _
shall briefly state the respondesposition with respect to each 2. A copy of every document which the party intends terof
allegationin the complaint. asevidence in the proceeding.

(2) OTHERPLEADINGS. In a hearing notice under sT@P 1.20, 3. A description of every item of physical evidence which the
the secretary may requite parties to file written pleadings inparty intends to éér as evidence in the proceedikfponrequest
orderto identify the positions of the parties and the mattdéssae Py any other partythe party dering the physical evidence shall
in the proceeding. The administrative law judge may require ta@rmit the requesting party to make reasonable inspection of the
partiesto file any supplementary pleadings which the administr@hysical evidence prior to hearing.
tive law judge considers necessary (b) Paragraph (a) doemt apply to witnesses or evidence used

(3) AMENDMENTS. A party maywith leavefrom the adminis  Solelyto impeach witness testimany
trative law judge, amend an answer or pleading at any point in a(4) ProTECTIVE ORDERS. Upon motion by any partyand for
contestedcase proceeding. The administrative law judge maoodcause shown, the administrative law judge may issue-a pro
withhold leave if the amendment would unduly delay or disrugéctive order under s. 804.0(B), Stats., limiting discoveryrhe
the proceeding, or would work a significant injustice against argdministrativdlaw judge may issue a protective order in any con
party. testedcase, including a class 2 contested case.

History: Cr. RegisterMay, 1992, No. 437, &f6-1-92; am. (1) (a), (2)and (3),  (5) ORDERCOMPELLINGDISCOVERY. If a person fails to respond
Register June, 1999, No. 522,fe7-1-99. . . . . A
to a discovery request undérs section, the party seeking diseov

ATCP 1.22 Prehearing conference. (1) GEneraL The €Y may move the administrative law judge for an order compel
hearingnotice under s. BCP 1.20 may require the parties tding discoveryUpon motion by any partyhe administrativéaw

appearta prehearing conference. The administrative law juddigd9emay issue an ordeompelling discovery under s. 804.12,

may also require the parti nd one or more prehearin S.
fe?‘eynizcs) equire the parties to atte doneo ore prehearing ¢ Note: If a party fails to comply with sub. (3), or with an administrative jladges

. . . orderunder sub. (2), (4) or (5), the party is subject to possible sanctions untiers. A
 Note: A prehearing conferencerimrmally held in every contested case proeeed1 11. If any person willfully fails to testify or provide evidence in compliance with
ing unless the administrative law judge determines that a prehearing confierencgh administrative lawudges order under sub. (5), that person may be coerced under
unnecessaryrehearing conferences are electronically recorded. $5.93.14 (3) and 885.12, Stats., or may be subject to criminal penalties as provided

(2) PurpPosEs. A prehearing conference may be held to—corvnﬂ?ft& 93-51 |(23) qrt(4)|\’/|5tat15é92 No. 437 €(6-1-92 @, () (@) @) and
H H . Istory: I. Registerviay, , NO. B —1-92; am. B a), an
siderany of the following: (5). RegisterJune. 1999, No. 522 fef-1-09
(a) Possibilities for settling the case.
(b) The clarification of issues. ATCP 1.24 Settlement. (1) GENERAL. At any pointin a

(c) The necessity or desirability of amending the pleadinggontestedase proceeding, the parties may agreetite the case.
(d) The possibility of obtaining stipulations of facts, lavewk Partieswishing to settle a case shall file both of the following:

dencethat will avoid unnecessarygaments or gérs of proof. (a) A written stipulation, signed by the parties or their repre

(e) The identification of withesses and evidence for hearinﬁ?maﬂves' setting forth the ag_reed terms of settlement.
(f) Prehearing motions and discovery requests. (b) A proposed order disposing of the case, for signature by the

. . . final decisionmaker
The scheduling of proceedings in the contestase, . .
incggzjingthe date timg andﬁocation 0% hearing. (2) ApprOvAL. A proposed settlement under sub. (1) is subject
' to,approval by the final decisionmak@ie final decisionmaker

(h) Other matters which may aid the orderly consideration a e i ;
dispositioniof the contested case. Efgrr:ilgssapproval bysigning the proposed order submitted by the

(3) MemoraNDUM. At the conclusion of a prehearing corfer (3) SETTLEMENT PRIORTO COMPLAINT FILING. (a) Aresponr

ence,the administrative law judge shaltepare a memorandum ; ; ; i
for the record under s. 227.44 (4) (b), Stats., which summarizesgﬁgté%?n%?;rﬁfuanzyr)gl%)gqqggf:ﬁd %Qynl%%;f\gﬁot?fefgwgy
actiontaken and the agreements reacheth@tonference. The ¢ 5 nronosed special order without further notice or hearing.
administrativelaw judge mayin conjunction with the memoran bY Th i . d al ithout
dum, issue any procedural orders which may be necessary, to(f.l). efsecre alry_ngay S'Wpr_gggsf ngiua (};rdeﬂ gu X
implementthe actions takeat the prehearing conference. Copied € filing of a complaint under s. -9, IT eachesponden
of the memorandum shall be mailed or delivered to all parties2medn the order agrees to waive the filing of a complaint. The
History: Cr. RegisterMay; 1992,No. 437, e 6-1-92; am. (1) and (3), Register waiver shall beincluded as part of the stipulation accompanying

June,1999, No. 522, &f7-1-99. the proposed order under sub. (1).
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(c) Before filing a stipulation and proposed special order under (b) At the discretion of the administrative law judge under sub.
s.100.20, Stats., the department of jusshall provide a copy of (1) (b), a witness may testify by telephone rather than in person.
the stipulation and proposed order to the trade and consumerc) Cross—examination is not limited to matters covered on
protectiondivision. direct examination. Theadministrative law judge may limit

History: Cr. RegisterMay, 1992, No. 437, €f6-1-92. cross—examinatioras necessario avoid needless waste of time

. run harrassment of witn .
ATCP 1.25 Hearing. (1) HEARING TIME AND LOCATION. or undue harrassment of witnesses

(a) A contested case hearing shall be held at a time and locatig®). Lead'n% questions mag not ordlnk;arldy usgd_ln tT]e direct
specifiedin the hearing notice under ST@P 1.20, or at a time and exam!nat!onc; witnesses, but may be ulsed' In the cross-—
location specified byheadministrative law judge. In determining EXaminationof witnesses. A party may use leading questions in
the hearing time and location, the administrative law judge shéjne‘j'reCt exam|_nat|on of either of the following: )
consider all of the following: 1. An opposing partyor an employee or agent of an opposing

1. The location and convenience of the parties. party.

2. The location and convenience of department personngl gd n/:\ir\wl\illsttr:gﬁsgvlgwsugoseuleérlrjr?i\tlélglgié ?ndi\rllierrse 21rrtev’[%s:}/seé if
involvedin the proceeding. Jjudge p g party

. . . . . leadingquestions in the examination of that witness.
3. The location and convenience of witnesses involvélen  isiory: cr. RegisterMay, 1992, No. 437, &f6-1-92; am. (1) (a) (intro.), (b)

proceeding. and(c), (2), (3), (4) (b) and (c), (5), (6) (a) to (c) and (d) 2., Registere, 1999, No.
4. Public interest and convenience in attending the preceé 2.eff. 7-1-99.
Ing. ATCP 1.26 Briefs. The administrative law judge may

(b) A hearing, or any portion of a hearing, may be held by teleequireor permit the parties to fileguments in the form afrit-
phoneif the administrative law judge determines that the-telgen briefs, or in the form of a proposed decision. The administra
phonehearing is justified for the convenienakany party or wit  tive law judge may establish deadlines for the filing of briefs, and
Eessl,and that no party is unfairly prejudiced by the telephonfay refuse to consider any brief which is not filed on a timely

earing. basis.

(c) The administrative law judge may adjourn, recegsost History: Cr. RegisterMay, 1992, No. 437, &6-1-92; am. Registedune, 1999,
ponea hearing as the administrative law judge deems appropridtg 522. e 7-1-99.

(2) HEARINGSOPENTO PUBLIC. (a) Except asrdered by the SubchapterVI — Decisions and Judicial Review
administrativelaw judge, every contested case hearing is open to

attendancdy the public. ATCP 1.30 Proposed decision. (1) ISSUEDBY ADMINIS-
(b) Upon motion by any partyhe administrative law judge TRATIVE LAW JUDGE. If the administrative law judge is not the final
may do either of the following: decisionmakein a contested case, the administrative law judge

1. By order prohibit the disclosure éfformation or restrict Shall prepare a proposed decision for consideration by the final
attendancet any portion of a proceeding if the administralive ~ decisionmakerThe proposed decisioshall include proposed
judgedetermines that the ordisrnecessary to prevent disclosurdindings of fact, proposed conclusions of laa proposed final

of a trade secret or other information which is protected by Ider.and the administratiview judges signed opinion explain
from public disclosure. ing the proposed decision. A copythe proposed decision shall

2. By order exclude prospective witnesses from attendint&e mailed or delivered to every party to the contested case.

portionsof a proceeding if the administrative law judge deter , (2) OBJECTIONSBY PARTIES. (@) Any party may filewritten

minesthat the ordewill promote the interests of justice. Exelu OPjectionsto the administrative law judgeproposed decision

sionaryorders shall conform to s. 906.15, Stats. undersub. (1). Unless the final decisionmaker specifiesfereift
() The administrative law judge mdy order prohibit any time period, an objecting party shall file objections within a time

personfrom further attendance at a proceeding if that pers@rirmd specified by the administrative law judge. The objecting

L . ; BT e rty shall identify the legal or factual grounds for each objection,
engagesn disruptive behavior which inhibits the ordedgnduct . . > . :
of the proceeding. andmay file a written brief or gument in support of the objec

tions
(3) OPENING STATEMENTSAND CLOSING ARGUMENTS. Opening . . . -
statementsind closing ajuments are optional, and do not consti (b) A final decisionmaker may do either of the following:

tute evidence. The administrative law judge may liening 1. Extend or limit the time for filing objections.
andclosing aguments as the administrative law judge deems nec 2. Permitthe parties to make further oral or writteguanents
essary. to the final decisionmaker

(4) ORDEROFHEARING. () Except as provided under @) o, ioy:, St Registerbaay 1992 No. 437, €f6-1-92; am. (1) and (2) (a), Regis

or (c) or other applicable lgwhe party requesting contested case
hearinghas the initial burden of going forward with proof at the ATCP 1.31 Final decision. (1) GENERAL. The final deci
hearing. sionmaker,after consideringany proposed decision and objec

(b) If the propriety of a divisios'order is at issue inantested tionsunder s. ACP 1.30, shall issue the final decision in a-con
casethe administrative law judge may require the division to ggstedcase. The final decision shall include findings of fact,
forward with proof that the order was proper conclusionsof law and an order

(c) The administrative law judge may determine the order of (2) ADMINISTRATIVE LAW JUDGEAS FINAL DECISIONMAKER. If
proofin a contested casie, order to promote an orderly consider the administrative law judge is also the final decisionmaker
ation of the case. administrativelaw judge may do either of the following:

(5) Evipence. The receipt of testimony and other evidence in (a) Issuea proposed decision under S.@P 1.30 before issu
contestectases is subject @ 227.45, Stats. The administrativdng a final decision under sub. (1).
law judge shall admit evidence which has reasonplbative (b) Issue a final decision under sub. (1) without first issaing
value,but shall exclude evidence which is immaterial, irrelevanproposediecision under s. ”CP 1.30.
or undulyrepetitious, or which lacks reasonable probative value. (3) |DENTIFICATION OF PARTIES; SERVICE ON PARTIES. The

(6) WiTnEssEs. (a) All witnesgestimony shall be given underdepartmenshall mail or deliver a copy of the final decision to
oathor afirmation. The administrative law judge shall administeevery party in a contested case. The name and address of every
the oath or dirmation to each witness. party shall be included with the final decision.
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(4) VARIANCE FROM PROPOSEDDECISION. If the final decision ATCP 1.33 Judicial review; certifying record to
variesfrom the administrative law judgeproposed decisiothe court. [f a party seeks judicial review of a contested case decision
final decision shall explain the reasons for the variation. unders. 227.52, Statsthe department shall certify the record of

(5) PETITION FOR REHEARING OR JUDICIAL REVIEW; NOTICE OF  thecontested case proceeding to the reviewing court as provided
RIGHTS. The following statement, or its equivalent, shadl ins. 227.55, Stats. The administratiaes judge shall, on behalf
includedwith the final decision pursuant to s. 227.48, Stats.: Of the department, certify the contested case record to the court.

“A party adversely décted by this final decision may file a written petition for History: Cr. RegisterMay, 1992, No. 437, &f6-1-92; am. Registedune, 1999,

rehearingunder s. 227.4%tats., within 20 days after he or she is served with the dedY0. 522, ef. 7-1-99.
sion under s. 227.48. A petition for rehearing, if ashall specify in detail the

groundsfor rehearing. - . . SubchapterVIl — Enfor cement-Discetion; Small
A party adversely &ctedby this final decision may also seek judicial review -
underss. 227.52 and 227.53, Stats., by filing a petition for judicial review within 30 Business

daysafterhe or she is served with the decision under s. 227.48. In any petition for
judicial review the Wsconsin Department of Agriculturerade and Consumer ATCP 1.40 Purpose

Protectionshall b das th dent.” . . :
rofecionsnal b8 named as e responden requiredby s. 895.59, Stats., the discretion the departmmeryt

(6) MOTION FOR COSTS AND ATTORNEYS FEES; NOTICE OF gyercisein the enforcement of rules against small businesses
RIGHTS. If & prevalllng party in a contested case may be entitl q—ﬁstory: CR 06-028: cr Register November 2006 No. @1 eff. 12-1-06.

to costs and attorneys fees unde227.485, Stats., the final deci

sionshall include notice of the procedure for requesting an award - . .
of costs and attorneys fees underECR 1.32. ATCP 1.41 Definitions. In this subchaptetsmall busi

History: Cr. RegisterMay, 1992,No. 437, €f 6-1-92;am. (2) and (4), Register nes_s has the meaning g_lven in s. 895.59 (1) (b), Stats.
June,1999, No. 522, €f7-1-99; CR 01-028: mnd recr(2), Register September ~ History: CR 06-028: cr Register November 2006 No. @1 eff. 12-1-06.
2001No. 549, eff 10-1-01.

This subchapter describeas

ATCP 1.42 Exercise of discretion. (1) Thedepartment
may exercise leniencin the enforcement of rules against small
. ; ) 3 - C . businessess compared tother regulated businesses, if all of the
profit corporation or small business is a prevailing party ina c

b ) X 01Q>Ilowing apply:

testedcase, that prevailing party may submit a motioncfusts ) . . .
andattorneys fees under s. 227.485, Stats. A prevailing party shal(® The department has statutory authority to exercise discre
submit the motionwithin 30 days after the administrative lawt'O": _ o _ _
judgeissues a proposed decision under BCR 1.30 (1) or s. (b) The exercise of discretion, in favor of small businesses, is
ATCP 1.31(2) (a) orif the administrative law judge issues a finahot prohibited by s. 895.59 (2), Stats., or other applicable law
decisionunder s. ACP 1.31 (2) (b) without issuing a proposed Note: The department exercises enforcement discretion based on a wide variety
decisionwithin 30 days after the administrative law judge issud¥varable factors that may be relevant to each case. .
thatfinal decision. ~ (2) Thedepartmenmmay consider relevant factors in its exer

(2) RepLy. A division or state agency which isparty to the ciseof discretion under sub. (1), including any of the following

contestectase, and whose action gave rise to the motion for Cog‘{gtmay be relevant: . o
andattorneys fees under suft), may file a written response to (&) The nature and seriousness of the violation.
that motion. Theesponse shall be filed within 15 days after the (b) The dificulty and cost of compliance for a small business,
prevailing party’'s motion is filed under sub. (1). ascompared to other businesses.

(3) Decision. (a) The administrative law judge shall issue a (c) The financial capacity of a small business, as compared to
decisiongranting or denying a motion for costs and attorneys feetherbusinesses.

undersub. (1). The administrative law judge may make a partial (d) The compliance options available, including optiors
awardof costs and attorneys fees, as provided under s. 227. ievingvoluntary compliance.

(4), Stats. The administrative law judgelecision shall include o) 116 hatyre, extent and seriousness of actupbtEmtial
findings of fact, conclusions of lagvand an order granting or deny harmto the public,

ing an award. Excepats provided under pgb), the administrative . . . .
law judges decision is final and shall comply with §@P 1.31 () The immediacy of potential harm, and the likelihood of
(1) to (5). continuedharm if no action is taken.
(b) If the administrative law judge is not the final decision . (9) The willfulness of the violation, and the likelihood that the
makerin a contested case, the administrative law juddetision Vviolation will continue if no action is taken.
underpar (a) shall be issued as a proposed decisioithiW15 (h) Past history of compliance or noncompliance by the small
daysafter the administrative law judge iss@esroposed decision business.
underthis paragraph, the parties may file written objections to the (i) The level of public interest and concern.
proposeddecision. After considering the written objectiotis () Whether the small business has hagasonable opportu
final decisionmaker shall issudfinal decision granting or deny ﬂity to understand and comply with the rules.
ing an award of costand attorneys fees. The final decision sha . . . .
complywith s. AFCP 1.31 (1) to (5). (k) Fairess to the small business and other persons, including
(c) A final decision under this subsection is subjegtitiicial competitorsand the public. . -
reviewunder s. 227.52, Stats. A party may seek judicial review of ?L). Whether the small businebasvoluntarily disclosed the
afinal decision granting or denying an award of costs and-attdfolation. _ o _
neysfees, regardless of whether the party petitions for judicial (3) An exercise of discretion under sub. (1) may include a
review of the departmergt’final decision on the merits of the eon decisionto forego formal sanctions, or to seek reduced sanctions
testedcase. for a small business as compared to other businesses.

History: Cr. RegisterMay, 1992, No. 437, &f6-1-92; am. (3) (a) and (b), Regis  Note: Fines and civil forfeitures are determined and imposed by courts, not by the
ter, June, 1999No. 522, eff 7-1-99; CR 01-028: am. (1), Register September 200department.
No. 549, ef. 10-1-01. History: CR 06-028: cr Register November 2006 No. 81 eff. 12-1-06.

ATCP 1.32 Award of costs and attorneys fees.
(1) MoTIoN; ITEMIZED STATEMENT. If an individual, small non—
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